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SECTION 4 CRIMINAL ENFORCEMENT
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ARTICLE 23 Criminal Offences
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1. Each Party shall provide for criminal procedures and penalties to be applied at least in cases of
wilful trademark counterfeiting or copyright or related rights piracy on a commercial scale. For the
purposes of this Section, acts carried out on a commercial scale include at least those carried out as

commercial activities for direct or indirect economic or commercial advantage.
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2. Each Party shall provide for criminal procedures and penalties to be applied in cases of wilful
importation and domestic use, in the course of trade and on a commercial scale, of labels or
packaging:

(a) to which a mark has been applied without authorization which is identical to, or cannot be

distinguished from, a trademark registered in its territory; and

(b) which are intended to be used in the course of trade on goods or in relation to services which

are identical to goods or services for which such trademark is registered.
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! Each Party shall treat wilful importation or exportation of counterfeit trademark goods or pirated
copyright goods on a commercial scale as unlawful activities subject to criminal penalties under this
Article. A Party may comply with its obligation relating to importation and exportation of counterfeit
trademark goods or pirated copyright goods by providing for distribution, sale or offer for sale of such
goods on a commercial scale as unlawful activities subject to criminal penalties.
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2 A Party may comply with its obligation relating to importation of labels or packaging through its
measures concerning distribution.
FERIEN, FOEOERDOFETH 2 7~V UFIHREM OBAICE L T, TORBEZR LIEbO
LT ENTED,
3 A Party may comply with its obligations under this paragraph by providing for criminal procedures and
penalties to be applied to attempts to commit a trademark offence.
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3. A Party may provide criminal procedures and penalties in appropriate cases for the unauthorized
copying of cinematographic works from a performance in a motion picture exhibition facility

generally open to the public.
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4. With respect to the offences specified in this Article for which a Party provides criminal
procedures and penalties, that Party shall ensure that criminal liability for aiding and abetting is

available under its law.
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5. Each Party shall adopt such measures as may be necessary, consistent with its legal principles, to
establish the liability, which may be criminal, of legal persons for the offences specified in this
Article for which the Party provides criminal procedures and penalties. Such liability shall be
without prejudice to the criminal liability of the natural persons who have committed the criminal

offences.
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ARTICLE 24 Penalties
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For offences specified in paragraphs 1, 2, and 4 of Article 23 (Criminal Offences), each Party shall
provide penalties that include imprisonment as well as monetary fines sufficiently high to provide a
deterrent to future acts of infringement, consistently with the level of penalties applied for crimes of

a corresponding gravity.
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ARTICLE 25 Seizure, Forfeiture, and Destruction
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1. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23 (Criminal
Offences) for which a Party provides criminal procedures and penalties, that Party shall provide that
its competent authorities have the authority to order the seizure of suspected counterfeit trademark
goods or pirated copyright goods, any related materials and implements used in the commission of
the alleged offence, documentary evidence relevant to the alleged offence, and the assets derived

from, or obtained directly or indirectly through, the alleged infringing activity.
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2. Where a Party requires the identification of items subject to seizure as a prerequisite for issuing an
order referred to in paragraph 1, that Party shall not require the items to be described in greater detail

than necessary to identify them for the purpose of seizure.
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* It is understood that there is no obligation for a Party to provide for the possibility of imprisonment and
monetary fines to be imposed in parallel.
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3. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23 (Criminal
Offences) for which a Party provides criminal procedures and penalties, that Party shall provide that
its competent authorities have the authority to order the forfeiture or destruction of all counterfeit
trademark goods or pirated copyright goods. In cases where counterfeit trademark goods and pirated
copyright goods are not destroyed, the competent authorities shall ensure that, except in exceptional
circumstances, such goods shall be disposed of outside the channels of commerce in such a manner
as to avoid causing any harm to the right holder. Each Party shall ensure that the forfeiture or

destruction of such goods shall occur without compensation of any sort to the infringer.
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4. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23 (Criminal
Offences) for which a Party provides criminal procedures and penalties, that Party shall provide that
its competent authorities have the authority to order the forfeiture or destruction of materials and
implements predominantly used in the creation of counterfeit trademark goods or pirated copyright
goods and, at least for serious offences, of the assets derived from, or obtained directly or indirectly
through, the infringing activity. Each Party shall ensure that the forfeiture or destruction of such

materials, implements, or assets shall occur without compensation of any sort to the infringer.
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5. With respect to the offences specified in paragraphs 1, 2, 3, and 4 of Article 23 (Criminal

Offences) for which a Party provides criminal procedures and penalties, that Party may provide that



its judicial authorities have the authority to order:
(a) the seizure of assets the value of which corresponds to that of the assets derived from, or
obtained directly or indirectly through, the allegedly infringing activity; and
(b) the forfeiture of assets the value of which corresponds to that of the assets derived from, or

obtained directly or indirectly through, the infringing activity.
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ARTICLE 26 Ex Officio Criminal Enforcement
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Each Party shall provide that, in appropriate cases, its competent authorities may act upon their own
initiative to initiate investigation or legal action with respect to the criminal offences specified in
paragraphs 1, 2, 3, and 4 of Article 23 (Criminal Offences) for which that Party provides criminal

procedures and penalties.
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